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GRAVES, JUSTICE, FOR THE COURT:
1. On September 20, 2000, acomplaint wasfiled in Lincoln County Circuit Court thet dleged the

moather of Nancy Cardline Y oung Brooks, Mrs. Dorathy Aline Young, had died as a result of medicd



mdpractice. The complant named Dr. JamesF. Roberts, Dr. Wdls Wilson, and the hospitd where Mrs,
Y oung was tregted, King's Daughters Hospitd, as defendants

2. Onemonthlater Dr. Robertsansvered and propounded written discovery to Brooks, in part about
what expert witnesswas retained.! Thisisrequired under Missssippi Rule of Civil Procedure 26(b)(4),
which mandates certain disd osures concarning expert withesses. No answer was received. On March
26, 2001, the parties agreed to extend discovery for 30 days. Therewas il no reponse from Brooks,
and on April 26, 2001, Dr. Roberts made aMation to Comped Discovery.

18.  After acontinued lack of compliance with Rule 26, the trid judge entered an * Order Compdlling
Discovery” on Augugt 22, 2001, which commanded the partiesto agree upon ascheduling order. Despite
this order, Dr. Roberts never recaived any information regarding Brooks medicd expert, and hefiled a
Mation for Summary Judgment on February 19, 2002, arguing that Brooks had not met the prima fadie
requirements for amedica mdpractice action.

4. Ingead of ruling on the summary judgment mation, the trid court compromised and entered an
Order Compdlling Discovery. The order mandated that Brooks* secure the testimony or Affidavit” of the
doctor they would present asthair expert, and thet it “ comport with Missssppi law in al respectsregarding
the requidite burden of proof.” If theaffidavit did not meet thet burden, thetrid court ordered thet it would
“damiss dl dams againg the movants with prgudice” The order gave Brooks 45 days to offer the
evidence from the dete of entry, which was April 19, 2002.

5.  Despite that deadling, no evidence arrived. Thetrid court entered an “Order and Judgment of

Dismissd” on July 8, 2002, since the 45-day period had expired. On July 18, 2002, Brooks filed a

tWhile each defendant conducted their affairs separately in this case, we will use “Dr. Roberts’
as short hand for their actions.



“Mationto Sat Asde Order and Judgment of Dismissdl” which admitted thet they could not securetimely
expert tedimony. Brooks attributed the difficulty to the burgeoning “tort reform” movement, where many
medicd professonds exhibited a greet interest in the cgoping of lighility and damages.
6. At the hearing on the motion, counsd for Brooks offered thet due to the tort reform issue his
medicd expert “wouldn't tak” with him, and that “it’ shard to get any of [the doctorg] to cooperate” The
trid court was unpersuaded. Since “[t]here wias no doulbt about what the law is” aprimafadie case for
medical md practice could not be shown without expert testimony. Thejudge dso showed frustration with
this case, saying:

| have bent over backwards. I’ve done everything | know to do. I'm not going to leave

thisthing open. It comestoapoint intimewhereyou havegot tofish or cut bait. And thet

time has passed, 30 the mation [to set asde the summary judgment] is denied.
Brooks gppedsthat ruling, urging two errors: firg, thet thetrid court erred in granting summeary judgment
infavor of Dr. Roberts, and secondly, thet the trid court erred in denying her mation to sat asde the
judgment of dismissa and mation for rehearing onthe same.

DISCUSSI ON

7. Weuseade novo sandard of review to completey examine alower court’s grant or denid of
summary judgment. Bowie v. Montfort Jones Mem’'| Hosp., 861 So.2d 1037, 1040 (Miss. 2003).
The proponent of asummary judgment mation bearsthe burden of showing that thereareno genuineissues
of materid fact. 1d. Morethen generd dlegations are necded to defeat amotion for summary judgment;
there mugt be specific facts showing that materid issues of fact exid. I1d. a 1040-41. We view dl

evidenceinthelight mogt favaradleto thenonmoving party. | d. a 1041. Wewill only reversethedecison

of thetrid oourt if there areindead tridble issues of fact. | d.



8.  Inthecasea hand, Brooks argues that we should excuse the great dday in procuring an expert
witnesses because the expert she dtempted to retain, Dr. Kate Asame, repeetedly ddlayed signing
prepared afidavits, eventudly rebuffing her completdy. Counsd for Brooks went to the office of Dr.
Asame on “repeated occadons’ with prepared affidavits and with requedts to depose her.  After Dr.
Asame agreed to the deposition dete, shelater cancelled, offering that once she hed talked to her atorney
she was advised shedid not haveto atend the deposition. After contacting Dr. Asame satorney, counsd
for Brooks was findly informed thet the doctor hed been advised by the lawyer for her mdpractice
insurance carrier not to Sgn an affidavit or give adepostion. Brooks proposesthis process frudtrated her
ability to procure an expert witness.

1. Shedsoadmitstha there was ultimately no expert witness for the case. Although a doctor hed
gpparently been engaged to tedtify, the letter which outlined hisopinionswas* not attached and presented
to the Court to met the requirements under Mississippi Law to provemedica negligence, but was offered
to show that the gopdlants were mking efforts to obtain some other medicd expeart other than Dr.
Asame”

110.  Dr. Roberts urges we ignore any mitigating facts and gtick to the plain language of the order and
tothelaw. By atempting to procure an expert witness, Brooks gppears to concede that thisissueis out
af the understanding of laypersons, and “[€]xpert tetimony is reguired unless the meter inissueiswithin
the common knowledge of laymen.” Palmer v. Biloxi Reg’'| Med. Ctr., Inc., 564 So.2d 1346,
1355 (Miss 1990). From the very moment the suit wasfiled it was known that an expert witnesswould
be neaded to survive summary judgment, for it is our generd rule that in a medica mapractice action
negligence cannot be established without medicd testimony thet the defendant failed to use ordinary

skill and care. See Sheffield v. Goodwin, 740 So.2d 854, 858 (Miss. 1999).



111. There were roughly twenty months between the time Dr. Roberts propounded discovery
requesting expert witness information and the day summiary judgment was entered.  Brooks hed not
ddlivered discovery responses long before the so-cdled tort reform actions hed begun in the Legidaure.
The entirety of 2001 egpsad before the Legidature met to discuss changes in the avil jutice sysem in
2002. That argument drains credibility.

12. Thiscaeisreminiscent of Bowie. There theplantiff did not designate an expert witnessuntil over
two months hed passed after the deedline for desgnationof expert witnesses, and over amonth after one
or more of the mations for summary judgment werefiled. Bowie, 861 So.2d at 1040. The trid judge
entered ummary judgment, and wedfirmed. 1d. a 1040, 1043. Werdterated the necessity for “litigants
[to] underdand thet there is an obligation to timdy comply with the orders of our trid courts’ and “teke
sarioudy ther duty to comply with court orders” 1d. at 1043.

113.  Ye thefalureto comply with the orders of thetrid court in this case are even more exaggerated
thenin Bowie. Therewas never an expert witness designated at all. The order which Brooksviolated
was dready a45-day extendon on desgnaing awitness. After that deedlinewas passed, it took Brooks
90 days to file amation to st agde the summary judgment, a mation which gill did not desgnate an
expert withness Thiswasadirect violation of the order of thetrid court and showsaflagrant disregard for
the orderly adminidration of our trid courts

114.  Judgeshave usad various dlegories to destribe thisStuation. Thetrid judgein this case sad thet
the plantiff hed to “fish or cut bat.” We have sad that a some point the train leaves the dation. See
Bowie, 861 So.2d at 1043; Guar. Nat'l Ins. Co. v. Pittman, 501 So.2d 377, 389 (Miss. 1987).
No méater the words, the meaning isthe same: parties must use dl good faith to comply with the order of
thetrid court. That good fath was not presant here, and Brooks failed whally in her duty to desgnaea

5



medicd expart. Litigants must understand that their cases are a risk without good faith compliance with
the ordersof thetrid courts. Accordingly, the summeary judgment grant infavor of Dr. Robertsisaffirmed.
715.  Next, Brooks arguesthat the trid court erred in denying her motion to set asde the judgment of
dismissd and mation for rehearing onthe same. A motion for reconsderation isto be treated by the trid
court asapod-trid motion under M.R.C.P. 59(e). Boylesv. Schlumberger Tech. Corp., 792 So.2d
262, 265 (Miss. 2001) (quoting I n re Estate of Stewart, 732 So0.2d 255, 257 (Miss. 1999)). Thus,
amoation to set agde or recondder an order granting summeary judgment will be treated as amoation under
Rue59(e). Allenv. Mayer, 587 S0.2d 255, 261 (Miss. 1991). Wehavehddthat in order to succeed
on aRule 59(e) mation, the movant must show: (i) an intervening changein contralling law, (ii) avalaility
of new evidence nat previoudy available, or (iii) need to correct aclear error of law or to prevent manifest
injugtice Bang v. Pittman, 749 S0.2d 47, 52-53 (Miss. 1999). ThisCourt reviewsatrid court’sdenid
of aRule 59 mation under an abuse of discretion dandard. Bang, 749 So.2d at 52.
116.  Brooksaffersnothing in her brief to demongratean abuse of discretion by thetria court in denying
her motionsto dter the judgment. Brooks shows nather (i) an intervening change in contralling law, (i)
avalability of new evidence nat previoudy avaladle, or (iii) need to correct a dear eror of law or to
prevent manifes injudice. 1 d. a 52-53. While thetrid judge ered in the computing the ten (10) day
period following entry of judgment wherein a party can move to dter or amend ajudgment pursuant to
M.R.C.P. 59(e), the denid of the mations was not an abuse of discretion.

CONCLUSION
917.  For these reasons, we dfirm the drcuit court’ s judgment and its order denying plaintiffs mations
to dter the judgment.

118. AFFIRMED.



SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY, CARLSON, DICKINSON
AND RANDOLPH, JJ., CONCUR. DIAZ,J.,NOT PARTICIPATING.



